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By JAN DEAN

Maybe it’s all part of our Calvinist heritage,
but there’s a special stigma about individuals
or companies that declare insolvency or
bankruptcy.

It seems to indicate a proclivity for
reckless spending. Carelessness. Some moral
defect.

Some people may even suspect that the
business is fine and that money to keep it
afloat does exist — the top guy has it in a
numbered Swiss account.

Douglas Hancock, founding partner of
Daigle & Hancock LLP says there is a lot of
‘terrible mythology’ that paints bankruptcy as
a scheme to defraud creditors.

In fact, he says, “the implications of
bankruptcy are devastating. Often the
bankruptcy of a business leads to personal
bankruptcies.”

Not to mention the domino-like effect
when businesses go under and force
dependent businesses, like suppliers, to fold
as well.

The current economic situation, whether
you call it a recession or a downturn, is
putting many businesses in a position where
they can’t meet their financial obligations, or
the value of the company’s assets won't cover
the obligations, or all the assets of the
company are in the name of an insolvent
person.

Thats really the barebones definition of
‘insolvency’ according the Bankruptcy and
Insolvency Act.

A business that meets one of those
definitions of insolvency can opt to declare
bankruptcy, or try to work out a deal with its
creditors through a Proposal. By filing a
Notice of Intention to File a Proposal or
making a Proposal to creditors, the insolvent
company buys itself some breathing space to
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see if it is possible to negotiate a deal with
creditors that reduces the debt load and
enables it to continue in business.

A licensed trustee has to participate in the
process while creditors must first file their
claims. Both creditors and the court have to
approve the Proposal and it must offer a
better option than bankruptcy.

If the proposal is not accepted, then the
company moves into bankruptcy. Assets are
liquidated and divided amongst creditors.

The Wage Earner Protection Act ensures
that employee wage claims against employers
who are bankrupt or in receivership get
higher priority than even secured creditors,
but there are limits. Where the employee is
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When business just can't hang on ...

terminated by the process, he or she is limited
to $3,000.

There is a rhythm to I&B during
recessions. John Ball, partner at Keyser
Mason Ball LLP says he anticipates that his
firm will be busy with struggling businesses
this summer. "Generally a lot of this stuff
happens behind the wave as companies try to
hang on," explains Ball.

He says companies that end up bankrupt
can get there in a variety of ways.

Sometimes the business owners simply say
"I give up" and opt for bankruptcy. In other
cases a creditor gets upset and asks the court
to declare a company bankrupt. That can be
high risk for the creditor - if the bankrupt
company doesn't have cash or assets to cover
the legal costs, the creditor is on the hook for
those expenses.

For companies in trouble, Ball says it's
much better to keep key creditors informed
about the situation - that way you can
co-operate with them and potentially cut a
deal that will keep your business going. It's a
tough process to go through and there's a lot
of pain involved. "This time around, there's
a lot of people you feel sorry for," says Ball.

If the insolvent company is fairly large and
has debts of more than $5 million, it can opt
for the Companies’ Creditors’ Arrangement
Act (CCAA) — a debtor-driven legal status
that stays creditors and allows the company
to put together a plan to decrease debt by
negotiation.

Monitors appointed by the court oversee
the process and report to the court on
progress. The upside is giving the insolvent
company time — the downside is the high
expense of this process.

Under CCAA, the court can be flexible.
The goal is to allow the insolvent company
time to restructure itself and reduce its debts
in ways that will allow it to continue as a
viable business. This could mean selling the
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company as a going concern. If no remedies
are found, the company and its assets are
liquidated.

Robert van Kessel, a civil litigation lawyer
with Lawrences of Brampton has made
Insolvency and Bankruptcy (I&B) a focus for
his practice. Van Kessel says Insolvency &
Bankruptcy is a fascinating area of law -
"There are always new issues, and it feels
good to help people and businesses."

He says the regulations defining CCAA,
which date back to the Great Depression of
the 1930s, are “very skeletal”. The process
offers wide scope for developing a
compromise plan and creditors — both
secured and unsecured, share the pain.

Going CCAA requires the appointment of
a monitor who is the eyes and ears of the
court, assembling information, reporting
progress to the court and asking the court to
approve the plan to survive or the liquidation
of the company. The court listens to all the
parties involved and the monitor before
adjudicating.

CCAA is a very expensive process but it
does have advantages. If the court deems
specific supplies essential, suppliers must
continue to deliver to the CCAA company
during the process.

CCAA was never intended to be a long
process says van Kessel. “It was supposed to
be expedient, to be concluded in a matter of
months.” That doesn’t always happen and he
cites Stelco as an example. The Hamilton-
based steel giant was CCAA for 26 months
because of the huge issues between
management and the unionized workers.
Stelco survived the CCAA process, but it still
may not have a happy ending. The Canadian
company was eventually sold to U.S. Steel.
No-one knows how 'temporary’ the closure
of its Hamilton Hilton works really is.

Van Kessel notes that many companies in
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Habitat for Humanity Executive
Director Marilyn Matthews holds
ground denim which is used to make
the panels like the one held by
Square One Marketing Coordinator
Mike Belaban. These panels will be
used to insulate the first Habitat for
Humanity home being built in
Mississauga. Square One Marketing
Director Linda Keen Lausberg holds a
pair of jeans that'll be reused. The
Earth Day Project collected denim for
three days.
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Square One
takes a top
MAXI award
at ICSC

Conference

Mississauga’s Square One Shopping
Centre came away a winner at the
International Council of Shopping Centres
Conference on April 1st, 2009. Competing
against shopping centres from around the
world, Square One’s BE THE ONE
marketing campaign was awarded a MAXI
Silver for Brand Integration, making it the
second year in a row the campaign has
been recognized.

“This is such an exciting win for us,”
says Linda Keen-Lausberg, director of
marketing for Square One. “Our focus was
to move BE THE ONE beyond advertising
into in-mall communications, leasing
initiatives and events. As an integrated
campaign, it really shone among some very
strong competition”.

The MAXI Awards is an international
marketing competition that recognizes
excellence in shopping centre marketing.
Awarded every year since 1972, the MAXIs
go to those shopping centres that have
designed and implemented the most
successful marketing programs during the
previous year. Winners have to be able to
clearly document substantial impact on
the shopping centre and demonstrate
measurable results through effective,
efficient and creative use of all available
resources.

“It was extraordinary,” adds Liz Falconer,
president of Brees Communications,
Square One’s advertising agency. “To be
honoured and considered among the best
in this category is amazing. It proves that
the power of a great idea knows no
boundaries”. Brees Communications
handles all of Square One’s advertising.
Public Relations for the centre is done by
Fruitman Communications Group Inc.
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AFTER HOURS

Business is picking up for local lawyers

Cont. from page 11
trouble use the bills or taxes they haven't
paid like an unauthorized line of credit -
definitely not a good thing to do. But in
industries like automotive, where a few giant
companies have great power over myriad
suppliers, a decision to delay payment ripples
down. Initially the impact will be on their
direct suppliers, but unpaid suppliers won't
be able to pay their suppliers etc.

It comes as no surprise that business is
picking up for lawyers who specialize in
Insolvency and Bankruptcy. These are tough
times — especially for manufacturing and
nobody seems to have a handle on what is
going to happen next.

Hancock says he would never have
imagined the Prime Minister of Canada
debating the economy with David Dodge,
but then again nobody seems to be getting it
right. "Jeff Rubin of CIBC predicted oil
would hit $200 a barrel and a few weeks later
it was at $30,"

Hancock says one difference he has noted
in this recession is a reluctance to go to court.
"In the last recession people seemed to sue
each other; there was no sense of a rapid
decline,” he says. "Now in this recession, I
see people and businesses trying to make a
deal rather than go to court. They're hanging
on to money."

Bobby Sachdeva, partner and head of
Pallett Valo LLP’s Insolvency & Corporate
Restructuring Practice says that while
businesses all over are feeling economic pain,

the manufacturing sector is the first to go.
The ranks of manufacturers have already
been thinned out over the years thanks to the
rise of the dollar and the move to offshore
factories, but that process is speeding up,
especially for auto parts manufacture.

Sachdeva says that when times get tough
and money is scarce, investors become more
risk-averse - less willing to put money into
avant-garde businesses.

We hear about the big companies that go
CCAA or end up declaring or being deemed
bankrupt by the courts. What we don’t hear
much about are what Sachdeva calls the
“quiet deaths and wind-downs” - all the
smaller companies that simply close their
doors, unable to continue doing business in
this economic climate. Next time you see an
empty parking lot in an industrial area or a
sign offering a site for lease, you might
wonder what happened to the business that
used to inhabit that space. Did it move up
to larger quarters? More likely in this
economy, that it simply ended its existence
"not with a bang but a whimper' (T. S.
Eliot).

Sachdeva says simply that, “it’s a different
world. Two years ago insolvent businesses
would have had a whole range of options
available to them but times have changed.”
Credit is tight, and the ‘short dip financing’
that would have helped keep many businesses
afloat simply isn’t available. He cites Linens
‘0’ Things as an example. Three years ago it
might have likely found the refinancing.
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