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Tight Limitation Periods for Demand Notes

Demand notes which are more than two years old may
not be worth the paper they are printed on. In the recent
decision of Hare v. Hare, the Ontario Court of Appeal
confirmed that an action for payment of money due
under a demand note which fails to specify a repayment
plan, or incorporate additional terms, must always been
commenced within two (2) years of the date of the note.

The facts of the case are straightforward. In February
1997, A loaned her son, B, $150,000.00 by way of a
promissory note dated February 10, 1997 (the “Note”).
The Note required B to pay A on demand. A made no
demand for payment until November, 2004. When no
payment was made, A commenced an action in
February, 2005.

In order to determine whether or not A had commenced
the action within the relevant limitation period, and as a
result of transitional provisions contained in the new
Limitations Act, 2002 (the “Act”), it was first necessary
for the court to determine when the claim was
discovered.

The court found that because the Note failed to specify
a repayment period, A was entitled to immediate
repayment. This meant that there was nothing to be
discovered by A, and A therefore knew of the claim
immediately upon receipt of the promissory note.

This has important implications for all loans payable on
demand. As the lender knows of the claim upon receipt
of the promissory note, the basic limitation period
begins to run immediately, and will expire two (2) years
after the date of the note.

Fortunately, the Act does contain a number of
mechanisms which lenders may utilize in order to avoid
a possible limitations problem.

Possible Solutions

The Act states that a written acknowledgment of a debt
starts the limitation period running fresh. The written
acknowledgment need not take any specific form, but it
must be provided to the creditor before the expiration of
the two (2) year limitation period. As such, lenders
should consider monitoring demand notes in order to
ensure that every two (2) years an acknowledgment of
the debt is received.

The Act also allows parties to a contract (i.e. a demand
note) to suspend, extend, vary, or exclude the limitation
period, provided that the agreement was made on or
after October 19th, 2006.

Only parties acting for business purposes and not for
consumer purposes (i.e. family or personal loans) may
shorten or exclude a limitation period. Agreements for
consumer purposes may still extend a limitation period.

If the parties agree, a demand note made after October
19th, 2006 can always include a term extending the
limitation period. Including such a term will reduce the
risk of running a foul of the Act, without the necessity of
obtaining an acknowledgment every two (2) years.

90 Burnhamthorpe Road West, Suite 1600, Mississauga, Ontario L5B 3C3 Telephone: 905.273.3300 Fax: 905.273.6920 Toll Free: 1.800.323.3781 www.pallettvalo.com




PALLETT VALOLLP

Lawyers & Trade-Mark Agents

Pallett Valo LLP Commercial Litigation Law Group
Our firm has the largest Litigation Department in Peel Region. We have the depth and expertise to provide legal

advice and representation in complex litigation matters. Collectively, we apply a business approach to commercial

disputes recognizing the benefits of litigation avoidance and early extraction strategies.

Our advice is designed to minimize and avoid risks through the use of negotiation and alternative dispute resolution

mechanisms to resolve commercial disputes with a minimum of business interruption to our clients. However, there

are times when our clients’ interests are best served by knowledgeable and strategic advice coupled with decisive and

aggressive action in the Courts. Our litigators have extensive trial and appellate experience and have fought

numerous motions over injunctive remedies such as Mareva and Anton Piller Orders. We work closely with clients

to develop and implement sound strategies geared toward achieving identifiable objectives while providing timely

advice as to issues and options.

Contact Members of the Commercial Litigation Law Group at Pallett Valo LLP:

Anne Kennedy akennedy@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 204

Anna Esposito aesposito@palletvalo.com
Direct Dial: 905.273.3022 Ext. 260

Karen Groulx kgroulx@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 281

Bobby Sachdeva bsachdeva@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 295

Catherine Phillips cphillips@palletvalo.com
Direct Dial: 905.273.3022 Ext. 203

Sophie Petrillo spetrillo@palletvalo.com
Direct Dial: 905.273.3022 Ext. 214

Michael Nowina mnowina@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 285

Maria Ruberto mruberto@palletvalo.com
Direct Dial: 905.273.3022 Ext. 206

David Contant dcontant@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 248

John Russo jrusso@pallettvalo.com
Direct Dial: 905.273.3022 Ext. 282

The purpose of this document is to provide information as to recent developments in the law. It does not contain a full analysis
of the law nor does it constitute an opinion of Pallett Valo LLP or any member of the Firm on the points of law discussed.

If you would like additional copies of the bulletin, or know of anyone who would be interested in joining our mailing list,
please contact Marketing Coordinator at marketing @ pallettvalo.com.



