
Employment Contracts
I’m always surprised at how few of my clients regularly use
employment contracts. This almost inevitably comes to light
when a client asks me how much notice of termination of
employment they owe an employee, and I ask if there are any
notice provisions set out in any employment contract. More
often than not, the client sighs, and says that yes, they wish they
had taken the time and effort to enter into an employment con-
tract – but they didn’t.
It is my view that one of the most important steps an employ-
er can take to reduce the cost of disputes with employees is to
get good legal advice at the point of hiring an employee. It is
becoming more common for employers to recognize this, but
in many cases, issues with employees (and former employ-
ees) that could easily have been avoided end up costing
employers a lot of time and money. A good, clearly written
contract of employment can prevent lengthy dispute, or even
litigation.
The language used in employment contracts should be clear
and understandable to the employee receiving the offer, even if
he or she doesn’t get legal advice. This is especially true about
language used to describe "what happens at termination".
Employment contracts are especially critical in the following
instances:
1. a prospective employee is leaving secure employment to

join your business;
2. you don’t anticipate that the employment will be indefi-

nite;
3. the employee is joining as an executive and clarity is

required surrounding the expectations of the employer;
4. there are complicated share option, commission, bonus or

other compensation aspects in the contract;
5. the contract is being offered in the context of a purchase or

sale of a business in which employees are being hired by a
successor employer, or

6. a transfer of an employee from one location to another is
occurring.

Clear and precise employment contracts can provide certainty
as to such issues as the "start date" of the employment, or com-
pensation issues that arise after resignation or termination of
employment. In cases involving the hiring of a senior employ-
ee to oversee a particular function or to oversee a project suc-
cessfully, the performance expectations of the employer can be
established at the outset. Where an employee is joining an
employer from a competitor or moving locations to take an
opportunity of employment, special provisions regarding
moving costs or non-competition expectations can all be dealt
with very clearly – at the outset.
Company Policies
Also, many employers have individualized company policies
that they may wish to inform prospective employees about.
For example, if an employer has a discipline policy that con-
templates suspension with or without pay, or a special policy
regarding computer and internet use, they may find that poli-
cy is a lot easier to enforce if it has been emphasized or
referred to in an employment contract.
If an employer is involved in a competitive industry, and is hir-
ing an employee to perform sales or marketing work, there
may be a very real interest in ensuring that the employee signs
a Non-Competition or Non-Solicitation agreement at the time
of hire. These agreements are designed to ensure that employ-
ees don’t leave a business taking valuable clients and business
opportunities with them, especially when they have been
entrusted with confidential business information. Restrictions
of this nature can be difficult to enforce, but a business can
increase its chances considerably by good drafting at the hir-
ing stage, and also by keeping the restriction reasonable.
I have noticed that employment contracts are particularly
important for businesses expanding into Ontario from an out-
side jurisdiction, or in cases where a business is being pur-
chased along with employees. In these cases, some employ-
ees might be transferred or retained following the purchase,
and there are special issues that arise. Some of these include
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trying to ensure consistency between employees who may
work in different jurisdictions in areas of benefit entitlement,
and also ensuring employees understand what their start date
will be considered to be by the employer. Sometimes there is
a further issue as to what law is going to govern the contract,
and jurisdiction can be specified right in the offer letter.
Enforcement of the Contract
For an employment contract to be enforceable, an employee
needs to receive it and have an opportunity to consider the
terms of employment before his or her start date. Therefore, it
is very helpful to legal counsel to be advised that their assis-
tance is going to be sought a few days before the employee is
going to be given a written offer. Once the employment con-

tract has been counter-signed the employee can begin working.
It is also important to keep employment contracts up-to-date,
and prepare letters amending the terms of employment if
there is a change in important aspects of an employee’s rela-
tionship with his or her employer, such as increased job duties
and access to confidential information, changes in job loca-
tion or promotion.
Having a really good contract that describes the relationship
that you want to have with employees can take a little bit
more time and money at the hiring stage, but it is well worth
it. It can help both employers and employees save time and
money later on.
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