
 

       
    

                  
                 
                  

                 
               

 

 

       

           
       

            
         

          
     

           
     

             
       

     

              
         

         
          

 
        

         
     

        

         
         

            
         

            
       

           
           

         

        
       

          
    

       
           

         
          
             

          
         

       
         
         

        
         

      

         
         

        
     

           
         
           

         
         

          
        
            

         
           

            
          

    

  

             
        
         

Estate Litigation 
www.pallettvalo.com August 2016 

Spousal Dependant Support: Rights of a Surviving Dependant 
Spouse – Wills & Estates 
As detailed in our previous article, Spousal Election: Rights of a Surviving Spouse, we are not fully at liberty 
to simply do with our property anything we wish upon death. There are certain restrictions on our ability 
to direct how our assets and property will be distributed after death, for example the rights of a surviving 
spouse to property as set out under the Family Law Act, R.S.O 1990, c.F.3 (the “FLA”). Another restriction 
is that relating to Spousal Dependant Support under the Succession Law Reform Act, R.S.O. 1990, s.C.26 
(the “SLRA”). 

The Rights Of A Spousal Dependant Under An 
Estate 
Part V of the SLRA is intended to ensure that certain persons, 
including spouses, who were fnancially dependant upon the 
deceased during his or her lifetime are not put into dire straits by 
virtue of inadequate provision having been made by the deceased 
for those persons. With respect to a surviving spouse, the SLRA 
applies to these two scenarios: 

• When a married spouse dies and there is no will, the surviving 
spouse can make an application; or 

• When a married spouse dies and there is a will, but it fails to 
make “adequate provision” for the surviving spouse, the 
surviving spouse can make an application. 

In order for a spouse to make a claim under Part V of the SLRA, 
three criteria must be met. They are as follows: 

• The claimant must stand in the right relationship to the 
deceased, namely, be a legal or common-law spouse or a same 
sex partner; 

• Immediately prior to death, the deceased must have been 
actually providing support to the claimant or have been under 
a legal obligation to do so; 

• The deceased did not make “adequate provision” for the 
claimant. 

Section 58(1) of the SLRA provides that "where a deceased, 
whether testate or intestate, has not made adequate provision for 
the proper support of his dependants or any of them, the court, on 
application, may order that such provision as it considers adequate 
be made out of the estate of the deceased for the proper support 
of the dependants or any of them." 
A "dependant" under Part V of the SLRA also includes a parent, 
child or sibling of the deceased to whom the deceased was either 
providing support or was under a legal obligation to provide 

support immediately before death. "Parent" and "child" are both 
given extended defnitions and can include those holding 
themselves out as parents although not a natural or adoptive parent 
and adult children and grandchildren. 
Applications for dependant support must be commenced within 
six months of the issuance of a Certifcate of Appointment of Estate 
Trustee. An application may only be commenced after the six 
month limitation period has expired with the leave of the court 
where the court considers it proper to do so and only in respect of 
property that has not been distributed. An applicant may also move 
before the court for interim support where merited. An application 
is typically supported by affdavit evidence which evidence 
generally includes a detailed explanation of the support that was 
provided to the applicant during the deceased's lifetime or an 
explanation of the legal obligation to provide support. Generally, 
an applicant will also provide a fnancial statement and budget 
demonstrating his or her need for support. 
The “adequate provision” had been considered to be a refection 
of the claimant’s budgetary needs. Where the deceased’s legal or 
common-law spouse is the claimant, those budgetary needs would 
take into account family lifestyle. 
As a result of the Ontario Court of Appeal decision in Cummings 
v. Cummings, there are two additional dimensions to be considered 
in dependant support claims in addition to just whether or not the 
deceased has made adequate provision for the proper support of 
his or her dependants. First, moral considerations are now frmly 
established as being equally as important as fnancial ones in the 
exercise of the court’s discretion to fashion the appropriate 
remedy; and second, in so far as a legal or common-law spouse is 
concerned, an equitable sharing of the family wealth has been 
established as a legitimate objective of Part V of the statute. 
Section 63 of the SLRA provides a list of factors a court will 
consider when considering a claim under s. 58. These include, but 
are not limited to: 
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• age and physical health, 
• assets, liabilities, income and expenses, 
• ability to support themselves now and in the future, 
• needs, having regard to his or her accustomed standard of 

living, 
• the contributions made to the deceased's fnancial and 

emotional welfare, as well as to the deceased’s career 
potential, 

• any housekeeping, childcare or other domestic services 
performed by the dependant for the family, 

• legal and/or moral obligations to provide fnancial support to 
the dependant, 

• fnancial and/or moral obligations (if any) to other dependants, 
• any agreements relating to the providing of support, 
• the nature and proximity of the dependant's relationship with 

the deceased, including the length of time the dependant and 
the deceased cohabited, together with any course of conduct 
by the dependant during the deceased's lifetime that was so 
unconscionable as to constitute an obvious and gross 
repudiation of the relationship, 

• whether the dependant undertook the care of a child who is a 
minor or an adult but who is unable because of illness, 

disability or other cause to withdraw from the charge of his or 
her parents, 

• whether the dependant undertook to assist in the continuation 
of a program of education for an adult child who is unable for 
that reason to withdraw from the charge of his or her parents, 

• the effect on the dependant's earnings and career development 
of the responsibility of caring for a child, and the effect on the 
dependant's earning capacity of the responsibilities assumed 
during cohabitation, and 

• the desirability of the dependant remaining at home to care for 
a child. 

Conclusion 
As with Spousal Election under the FLA, a prudent party should 
consider this issue in any estate where there is a surviving spouse 
or other surviving dependants. It is suggested that the surviving 
spouse and other surviving dependants should have proper legal 
advice to ensure that they fully understand their rights and the 
implications of the rights available to them from the estate as a 
potential dependant in order to make any decisions as to the 
appropriate elections and/or applications to the estate. 

Scott Price is a member 
of the Estate Litigation 
Practice. 

Pallett Valo Estate Litigation Practice 
At Pallett Valo LLP, we understand that disputes related to wills, trusts and estates matters require special 
skills and sensitivity. 

Our extensive experience in developing estate plans, business succession plans, drafting wills and trusts and 
working with executors, administrators, trustees, guardians and attorneys for property management allows us 
to provide outstanding advice and guidance when matters become contentious. 

Where formal confict resolution is required or litigation is inevitable, our Estate Litigation Group is well-
equipped to handle both simple and complex estate disputes. We can help with: disputes with and between 
executors, trustees, benefciaries and attorneys for property and personal care; will interpretations; determining 
issues and disputes in estate administration; will challenges; guardianship applications; support applications; 
and consent and capacity hearings. 

We act for estate administrators, benefciaries and other parties with an interest in the disposition of estate 
assets. We can assist with seeking court directions, varying wills, appointing and replacing trustees and 
asserting constructive trust and other claims. We also assist families in managing the legal and fnancial affairs 
or the personal care of elderly and disabled individuals with capacity issues. Whatever the dispute, our focus 
is always on resolving matters and advancing our clients’ goals in the most effcient and effective manner. 

Contact Members of our Estate Litigation Practice: 
Anne Kennedy 
akennedy@pallettvalo.com • (905) 273.3022 ext. 204 

Craig Ross  Sticht-Maksymec 
cross@pallettvalo.com • (905) 273.3022 ext. 231 

Marc D. Whiteley 
mwhiteley@pallettvalo.com • (905) 273.3022 ext. 255 

Scott Price 
sprice@pallettvalo.com • (905) 273.3022 ext. 221 

Lisa C.
lsticht-maksymec@pallettvalo.com • (905) 273.3022 ext. 248 

This article provides information of a general nature only and should not be relied upon as professional advice in 
any particular context. For more information about Estate Litigation, contact a member of our Estate Litigation 
Practice at 905.273.3300. 
If you are receiving this bulletin by mail and you would prefer to receive future bulletins by email, visit 
www.pallettvalo.com/signup or send an email to marketing@pallettvalo.com. 
Pallett Valo LLP will, upon request, provide this information in an accessible format. 
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